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• CHANGES





I. ROLE OF ENVIRONMENTAL LAWYER

Environmental law deals with air, water, waste and natural resource laws.

Transactions (Business Lawyer)

• Contract due diligence – Phase I, environmental site assessment, Phase II site investigation, 
and compliance audit

• Contract representations and warranties – no contamination, have permits, compliance

• Contract definitions – pollution, hazardous, environment, etc.

• Contract disclosures – prior Phase I reports, off-site issues, wetlands, enforcement, 
indemnities, etc.

• Contract closing conditions – site closures, permits, carve-outs, indemnities, baskets, etc.

• Breaches



Litigation – Litigators

• Agency – EPA, USCG, COE, LDEQ, LDNR, etc.

• Administrative – ALJs

• Judicial – OPA, CERCLA, citizen suits, etc.

• Defend/challenge permits

• Toxic torts – regulatory add-on



Compliance – House Counsel

• ESH

• Compliance

• Reporting spills

• Permits



Lawyers Overall Role

• Not a consultant – leave science to engineers, toxicologists, etc.

• Defend or comment on permits; not apply for them

• Not the auditor but advisor/reviewer of drafts

• Can privilege certain studies

• Close deals

• Help interpret rules

• Prospects for Tomorrow’s Lawyers?



II. SOME JUDICIAL TRENDS IN ENVIRONMENTAL LAW

A. More Demanding NEPA Analyses (42 U.S.C. §4321)

• Applicability to federal permits

• Three sizes of study – (categorical exclusion, environmental assessment or impact statement) CATEX, EA 
and EIS

• Green House Gas emissions:  Sierra Club v. FERC, 2017 U.S. App. Lexis 15911 (D.C. Cir. 2017)(EIS for 
approval of power plants deficient because it did not include an estimate of emissions from burning of 
natural gas); Montana Environmental Information Center v. USOSM, 2017 U.S. Dist. Lex. 129018 (D. 
Mont. 2017)(EA for expansion of coal mine inadequate for failure to  consider emissions from  combustion 
of coal mined).  Previously GHG impacts were an area of agency discretion.

• Environmental Justice:  Standing Rock Sioux Tribe v. U.S. Army Corps, 2017 U.S. Dist. Lexis 91297 
(D.D.C. 2017)(EA on crude oil pipeline permit inadequate for failure to consider disproportionate impacts 
of an oil spill on tribe’s reservation rights). 

B. Climate Change Lawsuits

• The United States, Shell Oil, and Exxon-Mobil are facing endangerment or substantial risk federal lawsuits, 
constitutionally or in tort, over climate change, in Oregon, Rhode Island and Massachusetts, respectively.



C. Superfund Claims

• The United States, through DOD, BLM, USFS, etc., is facing clean-up liability for World War II defense 
manufacturing facilities, including refineries, or abandoned mines on public lands, in Michigan, New 
Mexico, and Arizona federal cases, respectively.

• Speedier Superfund cleanups?  Or deferrals to state clean laws?

D. More Groundwater Contamination Lawsuits – Besides toxic tort lawsuits over drinking water, 
another development is the 9th Circuit February 1, 2018 holding in Hawaii Wildlife Fund v. City of Maui, 2018 
WL 650973, that wastewater (pollutants) injected into underground wells is a regulated “discharge” under the 
CWA, when the pollutants are a “fairly traceable” to navigable waters (here the Pacific Ocean). Heretofore, most 
courts ignored such a groundwater connection, and the holding possibly means more federal “end of the pipe” 
discharge permits required or more citizen suits.

E. Endangered Species Act – Cert. granted by the U.S. Supreme Court on dusky gopher frog critical 
habitat in St. Tammany Parish.  SeeWeyerhaeuser Co. v. U.S. Fish and Wildlife Service, no. 17-71 (1/22/2018), et 
seq.

(see alert)









F. Successor Liability in Transactions

• Clean-up defenses, e.g., innocent purchaser, carve-outs, etc., can be nullified

• Applies in merger, de facto merger, and even asset purchase, mainly for off-site contamination

• Retention of seller’s personnel, same business operation, same location, same name, same employees, same 
customers, knowledge of contamination, etc., are factors

• Remedy is often limited to indemnification agreements or hold-backs



Trump’s 'Two-for-One' Regulation Executive Order

President Donald Trump signs an executive order aimed at reducing federal regulations at the 
White House on January 30, 2017. Carlos Barria / Reuters 



III. CHANGES UNDER TRUMP ADMINISTRATION

1. Regulations – “normalized control”

A. E.O. 13771 (January 26, 2017)

B. One new regulatory proposal requires identification of two existing regulations for elimination

C. Incremental cost of new regulations be no greater than zero

D. Exceptions for legal requirements for a rule (e.g., amended TSCA deadlines) and for guidance to 
agencies by OMB

E. Legal APA issues must be overcome for repealing regulations – justifications, rationale, public 
comments, etc.

F. Current data on regulations:  many ambiguities for OMB to sort through

G. Administration claims 22 old rules eliminated by delay, repeal, or cancellation in 2017

H. EPA’s unified agency indicates it will pursue 10 regulatory actions and 30 deregulation actions in 
fiscal year 2018; agencies overall plan to take 448 deregulatory actions and 131 regulatory actions in 
2018 (BNA 2018).

I. DOJ memo (January 25, 2018) limits use by DOJ of agency “guidance” documents as an 
enforcement tool in litigation.  Agencies proliferate the regulated community with binding “guidance’ 
rather than going through formal rule-making.







2. Cuts in EPA budget

A. Trump’s team in May 2017 proposed thirty percent funding cut for EPA in 2018 ($8.2 billion to $5.7 
billion).  

Impacts:

• Federal grants to states

• Superfund site remediation

• Climate change research

• Enforcement

• 3,800 federal jobs



B. In December, 2017, Congress resisted Trump’s proposal and only cut EPA by $528 million (Senate) 
to $149.5 million (House):  

• Restored funding to states; Superfund site remediation

• Still EPA employee cuts, science and technology cuts and enforcement cuts including:

• integrated risk information system – analyzes health effects of toxic chemicals for 
Superfund, public health emergencies and contaminated waste;

• clean-up programs cut by ten percent, including greenhouse gas reporting many 
states use

• enforcement and compliance cuts by ten percent (fewer criminal investigations)

• may mean more state enforcement rather than EPA enforcement initiatives



C. Others

TRUMP CONGRESS

USFS (193 million acres) 13 percent cut
1.2 percent cut (with twenty 
percent increase in fire 
management)

BLM (over 247 million acres) 13 percent cut 1.3 percent cut

USFWS (146 million acres) 14 percent cut One percent increase

DOE Renewable Energy (wind 
and solar) 70 percent cut One percent increase

D. The recent February 2018 “budget deal” blunts some of the planned cuts, e.g., added funds for EPA 
and Superfund cleanups and for DOI and NPS lands for infrastructure and maintenance.



E. Potential riders to funding bills may be environmentally damaging, e.g., chilling BLM’s collection 
of oil royalties and efforts to thwart control of methane pollution from federal lands oil drilling.

F. Continuing resolution versus final reconciliation budget

1. TBA.  At the time of publication, final data was unavailable.  Regardless, the foregoing 
funding battles will likely recur regardless of 2018 outcomes due to many issues besides 
environmental, such as immigration, border wall, Defense, etc.

2. Meanwhile, the Administration’s proposed budget for FY 2019 continues to cut EPA by 
about 30%, but infrastructure proposals for DOI will be boosted.





3. Climate Changes

A. Clean Power Plan (CPP) Rule (October 23, 2015).  Mass. v. EPA, 549 U.S. 497 (2007), held EPA 
had to regulate CO2 and other greenhouse gases as “pollutants” under the Clean Air Act.

B. EPA made findings the greenhouse gases contribute to endangerment of human health and the 
environment for mobile sources (2009).  That finding was a prerequisite for regulation of air 
polluting stationary sources as well.

C. The CPP also affects stationary source (factories)

• It requires state implementation plans to:

a.  improve heat rate of coal-fired steam electricity generating units be met at existing facilities and 
new facilities with carbon capture and sequestration;
b.  Substituting coal for less carbon-intensive generating units (replace coal with natural gas);
c.  increasing reliance on low or zero carbon generation sources (wind and solar)
d.  State deadlines are established or EPA will use its own federal implementation plan

• Rule stayed by litigation with 27 states (State of West Va. v. EPA (2016))

e.  New administration preliminarily proposes to suspend, revise or rescind CPP regulation, including 
power plant standards that unduly burden United States energy resources (82 Fed. Reg. 16329-16331; 
Executive Order 13783 (March 20, 2017))



f.   New administration will probably use EPA’s usurpation of Congressional control, EPA 
acting beyond “inside the fence” context of Clean Air Act and undue burden on energy 
industry to rescind CPP, e.g., costs, uncertainty of carbon capturing and sequestration, 
natural gas capacity inadequate, closure of hundreds of coal-fired plants, etc.

g.   No known substitute rule yet.  EPA asks for public comments/suggestions.

h.   Twenty states support the CPP.

i.   U.S. may pull out of Paris Climate Pact (2015) – a global pact by which developed and 
developing countries pledged action to combat climate change.  United States will engage 
in re-opening of the pact favorable to America and support a “balanced approach” to 
climate mitigation, economic development and energy security.



Trump’s Other Big Fight Over Monuments

Valley of the Gods, part of the Bears Ears National Monument in Utah. Jim Lo Scalzo—EPA



4. Monument Fight- Antiquities Act of 1906 allows presidents to set aside federal lands to protects objects of 

historical, cultural, or scientific significance.  Millions of acres of public lands (mainly in the West) and 

ocean have been set aside by presidents.  President Obama set aside 1.35 million acres for a controversial 

monument in Utah at Bears Ears.  President Trump in December, 2017, shrank two national monuments, 2 

million acres at Bears Ears and at Grand Staircase Escalante also in Utah.  In response to new E.O. 13792 

(April, 2017), Secretary of Interior Zinke is reviewing numerous monuments and has recommended to the 

president reversal or shrinkage of Gold Butte in Nevada, and  Cascade-Siskiyou in Oregon and California, 

and the relaxation of multiple use restrictions on others for livestock grazing, timber harvesting, and 

commercial fishing.  There are legal questions of the president’s reversal powers on protected monuments.

5. Migratory Bird Treaty Enforcement Relaxation in DOI solicitor’s memo (December, 2017), interpreting 

law as not covering “incidental takings” of protected birds, e.g., Wind Turbines, versus intentional, direct 

and affirmative takings, e.g., hunting and poaching.  There may be an APA court legal challenge to the 

interpretation as a “final rule”.



6. Waters of the United States (WOTUS)

A. Rapanos v. U.S. case, 129 S.Ct. 116 (2006), created new interpretation for waters of the United 
States in Corps of Engineers or EPA regulating wetlands development on private lands.

1. Scalia Plurality – jurisdiction over wetland connected with relatively permanent (seasonal or 
perennial) flowing waters to navigable river; not just ephemeral flow during inundation

2. Kennedy Concurring – created a vague “significant nexus” ecological, hydrological and 
pollutant test between the wetland and navigable river perhaps miles apart.

B. EPA/Corps Guidance (2007-2008) adopted both approaches, but not in a rule

C. WOTUS rule arguably broadened guidance in 2015, 33 C.F.R. 328, 40 C.F.R 230.3, 80 F.R. 31,054

D. WOTUS ruled stayed nationwide by Sixth Circuit in EPA v. State of Ohio (October 9, 2015).  
Before the United States Supreme Court in National Association of Manufacturers (“NAM”) v. 
DOD, No. 16-299.  This is an issue of appellate court original and exclusive jurisdiction only, not 
regulatory  jurisdiction.  The Supreme Court reversed and remanded the 6th Circuit’s ruling on 
January 22, 2018, and effectively bounced the WOTUS rule back to district courts.  (See 
alert article attached).

E. New administration

• Proposes to suspend, rescind and revise the WOTUS rule



• Then delay the 2015 WOTUS for two years (2020) pending a new WOTUS rule.  A new lawsuit 
by a dozen states is already aimed at the delayed effective date of 2020.

• Later expects to propose a new WOTUS rule favoring Scalia’s interpretation in 2018.  Dicta in 
NAM case may undermine.

• Possible legislative fix.

F. In the meantime, the prior 1986 rule and 2007-8 agency guidance, although they did use a 
“significant nexus” test for isolated wetlands, they did not specify tributary flow as necessary.  Any 
old ditch (tributary?) would do to the Corps to establish regulatory jurisdiction between a wetland 
and navigable waterway.  It will apply pending a new WOTUS rule or a reinstated 2015 WOTUS 
rule.

G. The Supreme Court’s decision in NAM will cause a vacation of the nationwide stay of the 2015 
WOTUS rule and re-opens the door to dozens of district court lawsuits.  A mess for years to come.  
See charts for illustration of 2015 WOTUS rule.

I. Corps Section 404 Clean Water Act regulations will continue to protect wetlands with red tape –
public notice, public comment, NEPA studies, agency coordination, and most fearful –
compensatory mitigation (e.g., Louisiana Rapid Assessment Method).



1. CLEAN WATER ACT ADJACENT 
WETLAND REGULATED

2. ISOLATED WETLAND NOT 
CLEAN WATER ACT REGULATED

3. CWA WETLAND? YOUR CHOICE









SUBJECT FINAL RULE

(i) Traditional Navigable Waters Jurisdictional, e.g., requiring permits, spill reports, 
enforcement, etc.

(ii) Interstate Waters Jurisdictional

(iii) Territorial Seas Jurisdictional

(iv) Impoundments Jurisdictional

(v) Tributaries to the Traditionally Navigable Waters

Defines tributary as, either  natural or man-made and 
with or without breaks (e.g., culverts, bridges) , but with 
water features of a bed, banks, and ordinary high water 
mark, and flow downstream to subject waters (i)-(iii).   
Wetlands and open waters without beds, banks and high 
water marks are covered below in (vi).

(vi) Adjacent* Wetlands/Waters

Includes waters “neighboring”* ( a subset of adjacency) 
jurisdictional waters within a minimum of 100 feet and 
within the 100-year floodplain to a maximum of 1,500 
feet of the ordinary high water mark* (see paragraph 
below) or high tide line* to subject waters (i)-(v) (see 
paragraph below).

WATERS OF THE UNITED STATES



SUBJECT FINAL RULE

(vii-viii) Isolated or “Other” Waters

(vii) Includes specific waters that are similarly situated:  
Prairie potholes, Carolina & Delmarva bays, pocosins, western 
vernal pools in California and Texas coastal prairie wetlands, 
when they have a case specific, significant nexus* to subject 
(i)-(iii) waters (see paragraph below).  (These specific waters 
are not prevalent in Louisiana or all states).  If these specific 
waters are also adjacent to subject waters (vi), a case specific 
analysis  is not required.  Many interests wanted these specific 
waters either automatically covered or excluded.  The rule is a 
compromise.

(viii) Additionally , this includes other waters with a 
significant nexus within the 100-year floodplain of a 
traditional navigable water, interstate water, or the territorial 
seas (subject waters (i)-(iii)), as well as waters with a 
significant nexus within 4,000 feet of most jurisdictional 
waters (subject waters (i)-(v)).  This is case specific.  They are 
not to be combined with other waters in the significant nexus 
determination.  No case specific analysis is needed if these 
other waters are adjacent to subject waters (i)-(v).



SUBJECT FINAL RULE

Exclusions to the definition of “Waters of the U.S.”

Excludes wastewater treatment systems, prior converted 
cropland, most ditches (e.g., ones that are not a relocated 
tributary, that do not drain wetlands,  or that do not flow into 
subject (i)-(iii) waters), groundwater, gullies, rills, non-
wetland swales, puddles, artificial irrigation on dry land, 
artificial ponds on dry land, artificial pools on dry land, 
ornamental waters on dry land, stormwater control features on 
dry land, water recycling structures, and most erosional 
features.

*Terms are defined below:



Adjacent means bordering, contiguous, neighboring a regulated water (generally,  subject (i)-(v) waters).  
Separations by dikes or dunes is included.  Wetlands abutting open waters (such as ponds or lakes) are included.  
Connections to, or at headwaters of, subject waters (i)-(v) are included.

Ordinary high water mark means shoreline established by water fluctuations, e.g., natural line, shelving, 
litter and debris, absence of territorial vegetation.

High tide line means the line of intersection of land and high tide, e.g., actual data, or vegetation lines, 
physical markings, tidal gages.

Significant nexus means a water’s effects,  either alone or in combination with similarly situated waters (a 
function of closeness and functioning together), on the chemical, physical, or biological integrity of regulated 
waters, e.g., sediment trapping, retention of flood water, runoff storage, flow, life cycle dependent aquatic habitat, 
etc.



7. Some Other Rules Go Forward

A. New Toxic Substances Control Act Amendments of 2016 reform rules on priority existing
chemicals, e.g., asbestos (fire retardant), 1-Bromopropane (dry-cleaning and degreasing), carbon 
tetrachloride (solvent feedstock), 1,4 Dioxane (solvent in production), cyclic alsphatic bromide 
cluster (thermal insulation), methylene chloride (solvent), N-methylpyrolidone (solvent), 
perchlorothene (dry-cleaning), pigment violent 29 (coloring, painting, etc.), trichloroethylene 
(degreasing solvent).  More to come.

This will include rules for prioritization of other chemicals for risk evaluations, hazards, exposures, 
significant conditions of new chemical use, fees, and reviews of confidential business or 
commercial information.

States may require more ingredient disclosure but may face preemption challenges.

B. Vapor Intrusion

EPA finalized a rule in 2017 amending the hazard ranking system for national priority sites under 
Superfund (CERCLA).

Previously, the HRS used soil, air, surface water and groundwater exposure routes for assessing 
contaminated sites.

Now, it adds a vapor intrusion pathway, i.e, volatiles in soil and groundwater that invade buildings 
-- new urban gas chamber traps.

Will affect LDEQ site reviews and Phase I and Phase II ESAs.





C. OSHA Injury and Illness Recordkeeping and Reporting

• 29 C.F.R. 1902-1904

• Starting in late 2017-2018, employers must electronically report injuries and illnesses to OSHA 
(250 or more employees, Forms 300 and 301; 20-249 employees Form 300A in certain high risk 
industries, e.g., construction, grocery stores, manufacturing, department stores, etc.).  Data will 
be publicly available.

• Limits employer post-accident drug testing of employees.

• Retaliation prohibited against employees who report work-related injuries and illnesses.  OSHA 
can cite employer for retaliation and require abatement.

• Employer must facilitate employee reporting and encourage safety.

D. E.O. 13766 (January 24, 2017), on executive order for a fast-track system for “expediting 
environmental review and approval for high priority infrastructure projects”, e.g., Mid-Barataria 
and Mid- Breton Sediment Diversion for Coast 2050.  Once listed and approved, supposedly speeds 
up federal permitting, NEPA process, endangered species consultation, fish and wildlife 
coordination, fisheries consultation, marine mammal take protection, and historic preservation 
review.  

• Does this mean speedier federal permits? 



Questions?



JEFFERSON PARISH BAR ASSOCIATION

Stan Millan is a special counsel at Jones Walker in New Orleans.

He practices government contracts and environmental law.  He has practiced law for 48 
years.

He has handled citizen suits, NORM suits, wetland suits, EPA and LDEQ enforcement 
cases and Superfund suits and transactions.

He holds a Doctor of Juridical Science degree from Tulane, among other degrees.
He is a member of the Louisiana, Texas and D.C. bars.

He is an adjunct professor of law at Tulane Law School and Loyola Law School in areas 
of federal contract law and environmental law.

He is the principal author of Louisiana Environmental Compliance (West 2017-2018).

smillan@joneswalker.com


